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Mr. GREGG. I urge the amendment
be agreed to.

The PRESIDING OFFICER. Is all
time yielded back?

Mr. GREGG. Yes.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment.

The amendment (No. 2422) was agreed
to.

AMENDMENT NO. 2392

Mr. GREGG. Mr. President, I wish to
reiterate my statement which was in-
advertently omitted from yesterday’s
RECORD with regard to amendment No.
2392 that we will support an effort to
pass legislation to make the technical
change deleted from our bill in a more
appropriate vehicle.

PHARMACY DISPENSING FEES

Mr. REED. Mr. President, I engage
my colleague, the Chairman of the Sen-
ate Finance Committee, in a colloquy
about his intent regarding Medicaid
pharmacy dispensing fees in the Med-
icaid pharmacy reimbursement reform
section of the Budget Reconciliation
Act.

As I understand the intent of these
provisions, States are required to pay
dispensing fees to pharmacies for Med-
icaid prescriptions, but there are no
specific minimum fees set forth in the
bill. States are given some guidance re-
garding the factors to use when setting
the fees, but there are no requirements
to do anything more than take those
factors into ‘‘consideration’ when set-
ting fees.

I am concerned that the States will
not be able to accurately account for
these factors when setting these dis-
pensing fees. As a consequence, phar-
macies will be paid significantly less
for the drug product that they provide
to Medicaid recipients. This could
make it difficult for Medicaid recipi-
ents to continue to obtain their pre-
scription medications from their neigh-
borhood pharmacy, and many phar-
macies may have to close or reduce
hours. The total payment to phar-
macies for the drug product and dis-
pensing fee must be adequate to pay
pharmacies to buy the drug, dispense
the medication, and have a reasonable
return. It is my understanding that
States would have to pay double or tri-
ple the dispensing fees currently being
paid to he pharmacies just to break
even.

I am also concerned that States do
not have any guidance or direction in
the bill on how to set their dispensing
fees for generic drugs in relation to
brand name drugs. While the bill does
say that States should set dispensing
fees for non innovator multiple source
drugs higher than innovator multiple
source drugs that are therapeutically
equivalent and bioequivalent, I urge
that the language require that fees for
generic drugs in general be set higher
than fees for brand name drugs. This
will encourage the dispensing of ge-
neric drugs which can be one-fifth the
cost of a brand name drug.

Mr. GRASSLEY. I thank the Senator
for his concerns and want to clarify for
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him the intent of the bill regarding dis-
pensing fees and respond to some of his
concerns. I agree that States will need
to review and increase the fees that
they pay pharmacies for dispensing
Medicaid prescriptions. We want to be
sure that Medicaid recipients can con-
tinue to have access to prescription
medications from their local phar-
macies. Coming from a rural State, I
know that many of my constituents
rely on pharmacies for health care
services and the pharmacist may be the
only health care professional for many
miles.

The overall assumptions made in the
bill is that States will increase their
dispensing fees to account for the fact
that States would probably be paying
pharmacists a lower amount for the
drug product that more accurately re-
flects the cost of the drug product that
is being dispensed. The amount of the
dispensing fee increase will depend on
many factors in each State.

We expect that each State will regu-
larly undertake surveys of current
pharmacy dispensing costs to deter-
mine their dispensing fees, and that
such costs would include those that are
listed in the bill. States would set their
dispensing fees based on those surveys.
We also expect that States will pay
pharmacies a reasonable return for dis-
pensing Medicaid prescriptions.

Our expectation is that States will do
all they can to encourage the dis-
pensing of generic drugs in Medicaid. It
is my expectation that States will set
significantly higher fees for generics
than for brands, such as one and a half
or twice the brand name fee. If an inno-
vator multiple source drug is less than
or equal to the cost of a generic, then
the State should pay the generic dis-
pensing fee for that drug.

Mr. REED. I thank the Chairman for
his clarification regarding dispensing
fees. I look forward to working with
you as this process moves forward to
ensure that any reforms in the Med-
icaid pharmacy payment system will
provide adequate reimbursement to
pharmacies for dispensing Medicaid
prescriptions since beneficiary access
to lifesaving medications depends on
pharmacies to dispense them.

MEDICAID WAIVERS

Mr. ROCKEFELLER. Last month,
the Centers for Medicare and Medicaid
Services—CMS, approved a comprehen-
sive Section 1115 waiver for the State
of Florida, the latest in a string of
waivers that allows States to dramati-
cally reshape the financing and entitle-
ment guarantees established by law in
the Medicaid program. These far-reach-
ing Medicaid waivers are generally ne-
gotiated in secret without input from
the very beneficiaries who would be af-
fected by such drastic changes to the
program. That is why I have filed an
amendment to this budget reconcili-
ation bill that will require CMS to post
public notification on their website
within 5 business days whenever a
State submits a waiver concept paper
for feedback or a formal waiver pro-
posal for discussion and review.

November 3, 2005

Mr. GRASSLEY. Senator ROCKE-
FELLER, I share your concerns about
the Section 1115 waivers recently nego-
tiated by CMS and several States, in-
cluding Florida and Vermont. I am also
concerned about pending waivers being
negotiated in South Carolina, Ken-
tucky, Georgia and West Virginia.
Medicaid is a joint Federal-State part-
nership in all respects, including its fi-
nancing, and both Congress and bene-
ficiaries should be aware of the extent
to which CMS is negotiating waivers
with States that modify the Federal-
State financing relationship or the
Federal guarantee of health benefits.
CMS has taken several steps to im-
prove the waiver information available
on its website since early 2002. How-
ever, as you pointed out at the Finance
Committee hearing last week, CMS
does not post notification on their
website when they have received for-
mal or informal communication from a
State regarding a waiver and the
“State Waiver Programs and Dem-
onstrations’ portion of the website is
not updated by CMS on a regular basis.

Mr. BAUCUS. Senator GRASSLEY, I
think it is more than just a question of
transparency. It is also a question of
legality. In many cases, the content of
the waivers that CMS is negotiating
fundamentally alters the Federal guar-
antee of Medicaid benefits. This is not
the intended purpose of Medicaid dem-
onstration authority. Section 1115
waiver authority allows the Secretary
of the Department of Health and
Human Services to waive certain provi-
sions of the Medicaid program if the
changes are determined to ‘‘promote
the objectives” of Medicaid. I am con-
cerned that the current waivers being
approved by CMS go well beyond CMS’
authority and that Congress should be
more vigilant in its oversight.

Mr. GRASSLEY. Senator BAUCUS, I
certainly appreciate your views on this
issue. You and I have worked hard over
the last couple of years to improve
Medicaid waiver transparency, and I
think we have made some progress.
But, I understand your desire to do
more. I want to continue working with
you to ensure that the Senate Finance
Committee fulfills its oversight obliga-
tion in this area. I also think that the
Medicaid waiver amendment that Sen-
ator ROCKEFELLER is offering has
merit, and I would like to continue
working with him to improve the waiv-

er information available on CMS’
website.
Mr. ROCKEFELLER. Chairman

GRASSLEY, I thank you for your will-
ingness to work with me. This is a
matter of good government. The Gov-
ernment Accountability Office has pub-
lished several reports which indicate
that the Department of Health and
Human Services has failed to follow its
own policy on providing opportunities
for the public to learn about and com-
ment on pending waiver requests. Con-
gress has a responsibility to assert its
oversight authority on Section 1115
waivers because Medicaid is too impor-
tant a program to allow it to be waived



